STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

VOGUE FASH ON SHOPPE,
Petiti oner,
VS. CASE NO. 89-5744

DEPARTMENT OF REVENUE

Respondent .

— N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Veronica E. Donnelly, held a formal hearing in the
above-styl ed case on April 12, 1990, in Naples, Florida.

APPEARANCES
For Petitioner: WIliamH Kaverman, Qualified
Representative
3115 @ul fshore Boul evard North
Apartment #709
Napl es, Florida 33940

For Respondent: Vern D. Calloway, Jr.
Assi stant Attorney Genera
Department of Legal Affairs
The Capito
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

VWhet her the interest and penalty assessed against the Petitioner for
failure to timely pay the corporate intangi ble property tax due for 1987 and
1988 shoul d be sustai ned.

PRELI M NARY STATEMENT

On August 31, 1989, the Respondent, Departnent of Revenue (the Departnent)
i ssued a Notice of Decision that required Petitioner, Vogue Fashi on Shoppe
(Vogue) to pay a delinquency penalty and interest on corporate intangible
property taxes that had not been tinely paid in 1987 and 1988.

By letter dated October 16, 1989, the Petitioner requested a formal
adm ni strative hearing to contest the assessnment of penalties and interest on
the tax paynents. It was the Petitioner's contention that the failure to
timely pay the taxes was due to reasonabl e cause and not w Il ful neglect or
fraud. Based upon the circunstances surrounding the |ate paynents, the
Petitioner seeks a conprom se or settlenent of the assessnent.

During the hearing, the Petitioner presented one w tness, M. Kavernan, who
testified on behalf of the corporation. An exhibit, marked Petitioner's Exhibit



#1, was rejected as hearsay. The Petitioner was allowed to proffer the exhibit
into evidence. The Departnent called one witness and filed one exhibit, which
was admtted into evidence.

The transcript of the proceedings was filed on June 7, 1990. A proposed
recomenced order was tinmely filed by the Departnment on June 15, 1990. The
Petitioner waived the right to present proposed findings of fact in addition to
the case presented at hearing. Rulings on the proposed findings of fact
submtted by the Departnment are in the Appendi x of the Recommrended O der

STATEMENT OF FACTS

1. [For approxi mately twenty-ei ght years, Vogue Fashi on Shoppe has operated
in Naples, Florida. It has been owned and operated by Wl mar, Inc., a smal
private corporation that has had the sane sharehol ders and corporate officers
since its inception

2. [During the operation of the business, WIliamH Kaverman, President of
Wl mar, Inc., has continuously taken pride in pronptly paying all bills and any
tax assessnents the corporation has received. Traditionally, the corporation
has paid its corporate intangible property taxes in January of each year, six
nont hs before the taxes are due.

3.[Mn 1987 and 1988, the Departnent did not mail Vogue the corporate
i ntangi bl e property tax forns as it had done since 1962. Wen M. Kavernan did
not receive the fornms, he assunmed a tax paynments were not required in these
particul ar years. As all of the other forms for various local, state and
federal taxes continued to arrive, M. Kaverman did not seek further information
to either confirmto refute his assunption

4. During an audit in 1989, Vogue |earned that the corporation was
required to pay corporate intangible property taxes in 1987 and 1988. Once it
was established that taxes were due, they were pronptly paid. However, the
Petitioner, through M. Kaverman, believed the penalty and interest of $564.02
was too severe under the circunstances. M. Kaverman, who is eighty years old,
has al ways paid taxes pronptly. The failure to pay the taxes in question was an
error of om ssion. Based upon his |ong-standing reputation and paynent habits,
a penalty of five percent per nonth and interest of one percent per nonth
appear ed unreasonable to M. Kaverman

5.0n good faith, Vogue applied for a conpronise of the interest and
penalty assessed based upon a long record of conpliance and the fact that
nonpaynment was i nadvertent.

6. OWhil e the issue of whether or not the penalty and interest should be
assessed was pending within the Division of Admi nistrative Hearings, the
Departnment filed a tax warrant in the Public Records of Collier County. This
warrant stated that $584.02 was due and unpaid, is now delinquent, and is
subj ect to collection, as provided by |aw

7. [@ontained within the warrant was an assessnent of an additional $22.00
for the filing of the warrant. The warrant comranded the O erks of the Circuit
Courts and the Sheriffs of the State to | evy upon, and sell the corporation's
real and personal property, and to pay the Departnent the noney collected from
the proceeds. The costs of executing the warrant and the forced sale were al so
ordered to be paid fromthe sale of the property.



CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter of this proceedi ng pursuant to Sections 120.57(1)
and 72.01, Florida Statutes.

Section 214.40(1), Florida Statutes states:

(1) 1In case of failure to file any tax return
requi red under | aws nmade applicable to this chapter
.00t here shall be added as a penalty to the anount
of tax due with such return 5 percent of the anount of
such tax, if the failure is not nore than 1 no
an additional 5 percent for each nonth or
t hereof during which such failure conti
exceedi ng 25 percent in the aggregate. The d
may settle or conmprom se such penalties pu
s.213.21 .00
Section 213.21, Florida Statutes provides as follows,
in pertinent part:

(3)[A taxpayer's liability for any .0 nterest
. [0 may be conprom sed by the departnent upon the
grounds of doubt as to liability for or collecting of
such .0 interest. A taxpayer's liability for
penalties . may be settled or conpromsed if it is
determ ned by the departnment that the nonconpliance is
due to reasonabl e cause and not to willful negligence,
wi |l ful neglect, or fraud.

(5) Mhe departnment shall establish by rule
gui del i nes and procedures for inplenentation of this
secti on.

9. The rules pronul gated by the Department which provide guidelines for
the settlenment or conprom se of interest and penalties are found in Chapter 12-
13, Florida Adm nistrative Code.

10. Rule 12-13.005, Florida Adm nistrative Code, sets forth grounds for
finding doubt as to liability for interest payments on taxes owed. A review of
t he grounds denonstrates that Vogue is not eligible for a conpronise of the
i nterest paynent under Rule 12-13.005(1)(b), Florida Adm nistrative Code, which
reads:

I gnorance of the |law or an erroneous belief as to the
need to conply with a revenue | aw does not constitute a
reasonabl e construction or interpretation of the
revenue |l aw or rules of the Department unless there are
facts and circunstances which indicate ordinary care
and prudence were exercised by the taxpayer and there
i s reasonabl e doubt as to whether conpliance is
required in view of conflicting rulings, decisions, or
anbiguities in the | aw.

11. In this case, the evidence presented did not denonstrate that Vogue
exerci sed ordi nary care and prudence when the corporation relied on the
Departnment's mailing of fornms to indicate that a filing and tax paynent were
required. Accordingly, the interest assessed on the tax should be sustai ned.



12. Rule 12-13.007, Florida Adnministrative Code, sets forth the grounds
for reasonabl e cause for conpromi se of penalties. The burden upon a taxpayer to
show that penalties should be conpromsed is a |l esser burden than the one set
forth in the rule regarding the possible conprom se of interest. Rule 12-
13.007(2), Florida Adm nistrative Code, provides as follows, in pertinent part:

Reasonabl e cause is indicated by the existence of
facts and circunstances which support the exercise of
ordinary care and prudence on the part of the taxpayer
in conplying with the revenue laws of this state.
Dependi ng upon the circunstances, reasonabl e cause may
exi st even though the circunstances indicate that
slight negligence, inadvertence, m stake or error
resulted i n nonconpliance.

13. The facts indicate that Vogue relied on the Departnent to advise the
corporation of the deadlines on filings and tax paynents. Although this type of
shifting of responsibilities is erroneous, it is clear that this slight
negl i gence by the corporation's eighty-year old president resulted in
nonconpl i ance by Vogue. The conpany's |ong-standing reputation as a taxpayer
who pronptly pays all its taxes, and the twenty-five year course of dealings
that contributed to the taxpayer's reliance on the Departnent, should be
consi dered under the particular circunmstances of this case. Such factors are
allowed to be considered by the Departnent under Rule 12-13.008(5), Florida
Admi ni strative Code, which sets forth the procedures for conpron se and
settlenent. Accordingly, the late reporting penalty of five percent per nonth,
whi ch has been assessed agai nst Vogue, should be conprom sed. The Hearing
O ficer recommends a conprom se of $100.00 for each year because this anount is
the late reporting penalty charged under Section 199.282(6)(a), Florida
Statutes, and it appears fair under the circunstances.

14. Under the circunstances proved at hearing, Vogue should not be
responsi ble for the $22.00 filing fee on the warrant filed in the Public Records
of Collier County, Florida. At hearing, the Petitioner proved that the
adm ni strative hearing had been undertaken to review the paynment of interest and
penalties. Section 214.51(1), Florida Statutes, which relates to collection
procedures, provides:

. DOMf such tax remmins unpaid for 10 days after
.00 demand has been made and no proceedi ngs have been
taken to review the sane, the departnment nmay issue a
warrant directed to any sheriff .[JIJ commandi ng said
sheriff .00 to levy upon and sell the rea
and personal property of the taxpayer found within his
jurisdiction for the paynment of the ampunt thereof
i ncluding penalties, interest, and the cost of
executing the warrant. Ol [ Enphasi s added. ]

Prior to the resolution of this case through the formal admi nistrative
heari ng process, the Department was wi thout jurisdiction to issue the warrant.



RECOMVENDATI ON
Based upon the foregoing, it is RECOVWENDED

1. Ohat Vogue be obligated to pay the interest assessed on the corporation
for failure to tinely pay the corporate intangible property tax due for 1987 and
1988.

2. Ohat Vogue's penalty assessnent be reduced by $200.00 as a conprom se
of assessnent penalties due to the circunstances surroundi ng the corporation's
|ate reporting. This reduction reflects the renmoval of the late reporting
penal ty by $100.00 for each year

3. [Mhat Vogue not be required to pay the $22.00 filing fee for the warrant
that was filed by the Departnment, without statutory authority to do so, the
Public Records of Collier County. Any other costs surroundi ng the warrant,
including its removal fromthe public records, should not be borne by the
Petitioner.

DONE and ENTERED this _ _16th__ day of July, 1990, in Tallahassee, Leon
County, Florida.

VERONI CA E. DONNELLY

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488- 9675

Filed with the derk of the
Division of Admnistrative
Hearings this __16th__ day of July,
1990.

APPENDI X TO RECOMMENDED ORDER
IN CASE NO. 89-5744

The Respondent's proposed findings of fact are addressed as foll ows:

1.[Admitted. See HO #1 and #2.

2. [Rej ected. See HO #3 and #4.

3. Accepted. See HO #4.

4. Rejected. Irrelevant in these proceedi ngs.
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WlliamH Kaverman, Qualified
Representative

3115 @ul fshore Boul evard North

Apartment #709

Napl es, Florida 33940



Vern D. Cal loway, Jr., Esquire
Assi stant Attorney Genera
Department of Legal Affairs
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Tal | ahassee, Florida 32399

Leal and L. McCharen, Esquire
Assi stant Attorney Genera

Tax Section, Capitol Building
Tal | ahassee, Florida 32399-1050

WIlliamD. More, Esquire
Ceneral Counsel

Depart ment of Revenue

203 Carlton Buil ding

Tal | ahassee, Florida 32399

J. Thonas Her ndon

Executive Director

Depart ment of Revenue

104 Carlton Buil ding

Tal | ahassee, Florida 32399-1000



